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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): FE FRANSMAN (“complainant”) v SAMWU NATIONAL 

PROVIDENT FUND (“respondent”) 

 

[1]  INTRODUCTION 

 

1.1  The complaint concerns the respondent’s refusal to pay the 

complainant her portion of pension interest in terms of a varied decree 

of divorce.    

 

1.2 The complaint was received by this Tribunal on 28 September 2012. 

On 12 October 2012, the complaint was dispatched to the respondent 

requesting it to file its response by 12 November 2012. A letter 

acknowledging receipt of the complaint was sent to the complainant on 

15 November 2012. A response was received from the respondent on 

12 December 2012. This response was forwarded to the complainant 

on 20 February 2013 for her to submit a reply in the event that she 

wished to do so. The complainant’s reply was received on 28 February 

2013.  
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1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 

appear below.    

  

[2]  BACKGROUND FACTS 

   

2.1     The complainant was married to Mr J Fransman (“the member 

spouse”), who was a member of the respondent by virtue of his 

employment by the Drakenstein Municipality (“the employer”). On 4 

July 2007, the marriage between the parties was dissolved by a decree 

of divorce handed down by the Southern Divorce Court in Cape Town 

under case number 2583/2006. The member spouse died on 3 July 

2010. The divorce settlement agreement concluded between the 

parties was incorporated in the divorce order. 

 

2.2 Paragraph (e) of the settlement agreement, dealing with the payment 

of pension interest, reads as follows: 

 

“(e) Dat Eiseres geregtig sal wees op 50% van Verweerder se pension 

en/of voorsorg fonds soos op datum van egskeiding en dat n 

endorsement tot die effek in die rekords van gemelde fonds gemaak 

word dat Eiseres geregtig is op 50% van die fonds wanneer dit aan 

die Verweerder toeval.  

 

Indien Eiseres voor datum waarop die fonds Verweerder toeval, te 

sterwe mag kom, sal haar 50% aandeel haar boedel toeval.” 

 

2.3 The complainant submitted the divorce order dated 4 July 2010 to the 

respondent to pay her 50% portion of the pension interest assigned to 

her in terms of the above-mentioned divorce settlement agreement. 

However, the respondent refused to comply with the request on the 

grounds that the divorce order does not comply with the provisions of 

section 37D(4) of the Act. The complainant then submitted the varied 

divorce decree to the respondent on 27 July 2010. The respondent 
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refused to comply with the varied divorce order, because the variation 

of the divorce decree was only done after the member spouse passed 

away.    

 

[3] COMPLAINT 

 

3.1 The complainant submitted that she is entitled to 50% of the member 

spouse’s pension interest calculated as at the date of divorce 

according to the divorce order dated 4 July 2007. She stated that the 

member spouse married Mrs S Fransman in October 2008. The 

member spouse passed away on 3 July 2010. The complainant stated 

that her first request for payment of her portion of the pension interest 

was made to the employer on 28 May 2010. This was done before the 

member spouse passed away on 3 July 2010. However, the 

respondent paid her portion of the pension interest to Mrs S Fransman 

as a death benefit following the death of the member spouse. 

 

3.2 The complainant further submitted that the respondent has failed her 

by not adhering to the divorce order of 4 July 2007, which was sent to 

the employer on 28 May 2010. The respondent made payment to Mrs 

S Fransman without considering her claim which was submitted before 

the member spouse passed away. 

 

3.3 Therefore, the complainant seeks an order directing the respondent to 

pay her 50% share of the pension interest.   

   

[4]  RESPONSE 

 

4.1 The respondent submitted that the divorce decree of 4 July 2007 in 

question is not consistent with the provisions of section 37D(4) of the 

Act, in that it does not refer to the pension interest as specified under 

sub-paragraph (a). The divorce decree does not name the pension 

fund as required by section 37D(4)(a)(i)(aa) of the Act.  
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4.2 The respondent further submitted that the complainant was informed 

through her legal representatives on 23 November 2009, about the 

discrepancy in the order, and that it needed variation before it could be 

given effect and it attached a copy of the letter to the response. It 

further submitted that a further letter was sent to the complainant’s 

legal representatives on 16 April 2010, advising her again to have the 

decree varied so that it could be effected and it attached a copy of this 

letter to the response. 

 

4.3 According to the respondent, the divorce decree was only varied on    

26 July 2010, and sent to its offices on 27 July 2010, after the death of 

the member spouse. The member spouse died on 3 July 2010, and it is 

not explained by the complainant as to why she was unwilling to vary 

the divorce decree until after the death of the member spouse.    

 

4.4 The respondent further submitted that the benefits that accrued as a 

result of the death of the member spouse were distributed in November 

2010, and paid in August 2011, due to the fact that the variation of the 

divorce decree was only done after the member spouse’s death. The 

divorce decree dated 4 July 2007, remains the only valid document as 

the variation dated 26 July 2010, did not give the member spouse the 

opportunity to contest it as it was done after his death.  

 

4.5 The respondent submitted that in light of the above, the complaint 

should be dismissed.  

Complainant’s reply 

 

4.6 The complainant submitted that she is entitled to 50% of the pension 

interest of the member spouse while she was still married to him. She 

further submitted that Mrs S Fransman, the surviving spouse of the 

member spouse, has not objected to the validity of the divorce order 

dated 26 July 2010.  
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[5] DETERMINATION AND REASONS THEREFOR 

 

 5.1 The issues for determination are, firstly, whether or not the complainant 

is entitled to the payment of pension interest from the respondent in 

terms of the decree of divorce dated 4 July 2007, and if not, whether or 

not she is entitled to payment of the 50% portion of the pension interest 

in terms of the varied divorce order dated 26 July 2010.  

 

 Validity of the divorce order dated 4 July 2007 for pension interest purposes  

 

 5.2 Save to the extent permitted by the Act, the Income Tax Act No. 58 of 

1962 (“ITA”) and the Maintenance Act No. 99 of 1998 (“Maintenance 

Act”), no benefit provided for in the rules of a pension fund organisation 

or a right to such a benefit shall be capable of being reduced, 

transferred or otherwise ceded, or being pledged or hypothecated, or 

be liable to be attached or subjected to any form of execution under a 

judgement or order of a court of law (see section 37A(1) of the Act). 

 

 5.3 However, the Act does make provision for pension benefits to be 

reduced in certain circumstances. One such circumstance is referred to 

in section 37D of the Act, where specific reference is made to a decree 

of divorce.  Section 37D(4)(a)(i) reads as follows:  

 

“For purposes of section 7(8)(a) of the Divorce Act, 1979, (Act No. 70 of 

1979), the portion of the pension interest assigned to the non-member 

spouse in terms of a decree of divorce or decree for the dissolution of a 

customary marriage is deemed to accrue to the member on the date on 

which the decree of divorce or decree for the dissolution of a customary 

marriage is granted, and, on the written submission of the court order by the 

non-member spouse- 

  

  (i) must be deducted by- 
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(aa)  the pension fund or pension funds named or identifiable from 

the decree. 

 

(bb) the pension fund or pension funds to which the pension fund 

referred to in item (aa) transferred the pension interest 

referred to in the decree.”     

 

 5.4 It follows that in order for payment of pension interest to be effected to 

the non-member spouse, the divorce order must specifically provide for 

the non-member spouse’s entitlement to a pension interest. The 

pension fund which has to deduct the pension interest must be named 

or identifiable from the divorce order. 

 

 5.5 Having examined the above-mentioned divorce settlement agreement 

incorporated into the divorce order dated 4 July 2007, this Tribunal 

noted that it provides for the complainant’s entitlement to 50% of the 

member spouse’s pension or provident fund. The settlement 

agreement does not refer to the pension interest and also it does not 

mention the respondent’s name as the fund that has to make payment 

of pension interest. Therefore, the respondent is neither named nor 

identifiable from the above-mentioned divorce settlement agreement. It 

follows that the divorce order dated 4 July 2007 did not bind the 

respondent and it was only binding between the parties. Therefore, the 

respondent was correct in its contention that it could not pay any 

pension interest to the complainant in terms of the divorce order dated 

4 July 2007. 

 

 Validity of the varied divorce order dated 26 July 2010 for pension interest 

purposes       

 

 5.6 It is common cause that the divorce order was only varied on 26 July 

2010. The relevant paragraph of the varied divorce order reads as 

follows: 

 



 

 

7 

 “That defendant be entitled to 50% of the Plaintiff’s pension or retirement 

fund interest as held under pension number 03 77 60 as on date of divorce 

and that an endorsement be made in the records of the said fund that 

defendant is entitled to 50% of the aforesaid to be paid out by the said fund 

being SAMWU National Provident Fund directly to the Defendant.”   

 

 5.7 The aforementioned relevant paragraph of the varied divorce order 

complies with the provisions of the aforementioned section 37D(4)(a)(i) 

of the Act. However, the respondent refused to comply with the varied 

divorce order because the variation was done only after the death of 

the member spouse. The respondent further submitted that the 

member spouse was not given an opportunity to contest the variation 

as it was done only after his death. It further submitted that the divorce 

decree dated 4 July 2007, remains the only valid document. As a 

result, the respondent distributed the death benefit following the death 

of the member spouse in November 2010 and payments were made in 

August 2011.  

 

 5.8 The facts indicate that the reason for the application for the variation of 

the divorce order dated 4 July 2007 for pension interest purposes was 

because it did not comply with the provisions of section 37D(4)(a)(i)(aa) 

of the Act. The issue was never about whether or not a portion of the 

pension interest has been assigned to the complainant in terms of the 

divorce order dated 4 July 2007. Had this been an issue, the member 

spouse’s submissions in this regard would have been required by the 

court. This explains why the court granted the ex parte application for 

the variation of the divorce order dated on 26 July 2010. It follows that 

the respondent’s submission that the member spouse did not contest 

the variation is legally flawed and its conduct in this regard falls within 

the ambit of contempt of court.   

 

 5.9 The Supreme Court of Appeal in Old Mutual Life Assurance Company 

(SA) Limited and Another v Swemmer [2004] 4 BPLR 5581 (SCA) at 

para 26, held that if the divorce order falls within the ambit of sections 
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7(7) and 7(8) of the Divorce Act, 70 of 1979, (“Divorce Act”), then all 

that would be required of the pension fund in question is to perform 

administrative function by giving effect to the order. As aforementioned, 

the varied divorce order is valid and complies with sections 7(7) and 

7(8) of the Divorce Act and the section 37D(4)(a)(i) of the Act. It follows 

that the respondent was only required to give effect to the valid court 

order. 

 

 5.10 Furthermore, the respondent is required to act with due care, diligence 

and good faith in terms of section 7(c) of the Act. The statutory duty of 

due care and diligence in this regard required the respondent, since it 

was in doubt about the validity of the varied divorce order, to seek a 

court order setting the varied divorce order aside and keep the matter 

in abeyance until it obtained the relevant court order. However, the 

respondent failed to comply with its aforementioned statutory duty.   

 

 5.11 In light of the above, this Tribunal finds that the varied divorce order 

dated 26 July 2010 is valid and complies with sections 7(7) and 7(8) of 

the Divorce Act and section 37D(4)(a)(i) of the Act. It also finds that the 

respondent failed to comply with a valid divorce order of 26 July 2010. 

Therefore, the appropriate relief is to place the complainant in a 

position she would have occupied had the respondent complied with 

the valid divorce order dated 26 July 2010. 

 

 

         

[6] ORDER 

 

6.1 In the result, this Tribunal makes the following order:-   

 

6.1.1 The complainant is directed to elect if the amount of the pension 

interest assigned to her in terms of the varied divorce settlement 

agreement must be paid directly to her, or if it must be 
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transferred to a pension fund of her choice, within three weeks 

of this determination; and 

 

6.1.2 The respondent is ordered to pay or transfer the amount of the 

pension interest in terms of the Act upon receipt of the 

complainant’s election.   

 

 

DATED AT PRETORIA ON THIS 30TH DAY OF MAY 2013 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR  

 

 

 

 

 

Section 30M filing: High Court 

Complainant represented by Legal Consultancy CC  

Respondent unrepresented 

 


